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This 11 US. C 8§ 523(a)(4) and (19) dischargeability
proceeding is before the court on the plaintiffs’ notion to
amend conplaint to add 8 523(a)(2) of the Bankruptcy Code as an
additional basis for nondischargeability. For the reasons
di scussed below, the notion to anend will be granted. This is
a core proceeding. See 28 U.S.C. §8 157(b)(2)(I).

The plaintiffs Sanuel and |sabel Taylor filed the conplaint
initiating this adversary proceeding against the debtor Robert
Eaton on Septenber 20, 2002. In the conplaint, the plaintiffs
allege that on Septenber 2, 1997, they obtained a judgnent
against the debtor in Grcuit Court for Wshington County,
Tennessee and that this judgnment debt is nondi schargeabl e under
11 U S.C 8§ 523(a)(4) and (19). Copi es of the judgnent and of
the conplaint filed in that state court action are attached as
exhibits to the conplaint in this adversary proceedi ng.

The debtor filed an answer to the conplaint on Cctober 21
2002, and the plaintiffs filed on January 13, 2003, pursuant to
Fed. R Bankr. P. 7015 and Fed. R Cv. P. 15 the notion to
anend conplaint which is presently before the court. In the
notion, plaintiffs state that their “counsel, in doing research
for a sunmary judgnment notion, discovered that defendant’s debts
may not be dischargeable under 11 U S.C. § 523(a)(2) in addition

to 8 523(a)(4) and (19) that had already been stated in the



origi nal conplaint. No new facts are alleged, and ... the only
proposed change is to add another potential section of the
Bankruptcy Code to the conplaint.” The plaintiffs also contend
in the nmotion that the debtor wll not be prejudiced by the
anmendnent because “[n]o discovery has been taken or arranged,
and ... nothing has yet occurred in the case except a conpl aint
and answer, and order for filing a sumuary judgnent notion.”

The debtor has filed a response in opposition to plaintiffs’
notion to amend in which he asserts that the deadline under Fed.
R Bankr. P. 4007(c) for filing a conplaint to determne
di schargeability is jurisdictional. Because the anended
conpl ai nt rai sing 8 523(a)(2) was filed after Rule 4007(c)’s
bar date of Septenber 23, 2002, the debtor contends that the
anendnent is inproper and may not be all owed under Rule 7015.

Federal Rul e of Bankruptcy Procedure 7015 provides that Rule
15 of the Federal Rules of Civil Procedure applies in adversary
proceedi ngs. Paragraph (a) of Rule 15 states:

Amendnent s. A party may anend the party s pleading

once as a matter of course at any tine before a

responsive pleading is served or, if the pleading is

one to which no responsive pleading is permtted and

the action has not been placed wupon the trial

cal endar, the party nmay so anend it at any tinme within

20 days after it is served. Oherwise a party my

anend the party’'s pleading only by |eave of the court

or by witten consent of the adverse party; and |eave

shall be freely given when justice so requires. A

party shall plead in response to an amended pl eading

within the tinme remaining for response to the original

3



pleading or wthin 10 days after service of the

anmended pl eadi ng, whichever period may be the |onger,

unl ess the court otherw se orders.
Paragraph (c) of Rule 15 provides in part:

Rel ation Back of Anmendnents. An anmendnent of a

pleading relates back to the date of the original

pl eadi ng when

(1) relation back is permtted by the Ilaw that

provides the statute of limtations applicable to the

action, or

(2) the claim or defense asserted in the anended

pl eadi ng arose out of the conduct, transaction, or

occurrence set forth or attenpted to be set forth in

the original pleading, or

The courts which have considered the identical issue raised
herein have concluded that if the anended conplaint relates back
to the original conplaint under Fed. R Cv. P. 15(c), there is
no jurisdictional defect which prevents the filing of the
anended conpl aint. See, e.g., United States Postal Serv. wv.
Stei nneyer (In re Steinneyer), 274 B.R 201, 204-06 (Bankr. D
S.C. 2001); Farnmer v. Gsburn (In re Gsburn), 203 B.R 811, 812-
13 (Bankr. S.D. Ga. 1996); @uaranty Corp. v. Fondren (In re
Fondren), 119 B.R 101, 103-04 (Bankr. S.D. Mss. 1990); Am
Gen. Fin., Inc. v. Heath (In re Heath), 114 B.R 310, 312

(Bankr. N.D. Ga. 1990). Under Rule 15(c)(2), “[a] party’'s
anended pl eading relates back to the date of the original filing
if the claim arises out of the -conduct, transaction, or

occurrence set forth in the original pleading.” In re Gsburn



203 B.R at 813. As stated by one court:

[I]f the original conplaint identifies the factua
ci rcunstances out of which the anmended claim arose,
the amendnent may “rel ate back,” and be deened to fal

within the time strictures of Rule 4004(a). [Citation

omtted.] If, however, the anendnent states an
entirely new claim based upon a different set of
facts, it does not relate back. The general inquiry

is whether the defendant is on notice, as stated in
the general fact situation set forth in the conplaint,
he may be held liable for particular conduct. Thus,
if a defendant has notice that he is sought to be held
liable for particular conduct or under a particular
transacti on, the plaintiff may |ater anmend the
conpl aint, beyond the tinme limtation, to add theories
of liability, so long as liability is based upon that
same conduct or transaction.

Enpl oyers Mut. Cas. Co. v. Lazenby (In re Lazenby), 253 B. R
536, 539 (Bankr. E.D. Ark. 2000)."

Applying this standard to the present case, it is clear that
the amended conplaint which the plaintiffs seek to file relates
back to the original conplaint in this action. No new facts are
alleged in the anmended conplaint; instead, it sinply sets forth
a new |legal basis as to why the facts set forth in the origina

conplaint give rise to a nondi schargeabl e debt. See M chener wv.

Brady (In re Brady), 243 B.R 253, 260 (E.D. Pa. 2000) (citing

"Al though the Lazenby decision addresses the issue in the
context of Fed. R Bankr. P. 4004(a) which sets forth the
deadline for filing conplaints objecting to discharge, while the
i nstant case concerns the dischargeability deadline of Fed. R
Bankr. P. 4007(c), the legal principle announced in Lazenby is
equal |y applicable to the facts at hand.
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In re Ishkhanian, 210 B.R 944, 955 (Bankr. E.D. Pa. 1997))
(“[Where the text and substance of a new y-asserted claim
requires no additional factual allegations besides those recited
in the original conplaint to support it, and the anmendnent
nmerely seeks to add an additional |egal ground by which the
di scharge or dischargeability of a specific debt is challenged,
an anendnent to the pleadings my be allowable.”); Tri-Ex
Enters., Inc., v. Mrgan Guar. Trust Co. of New York, 586 F.

Supp. 930, 932 (S.D.N.Y. 1984)(“[I]f the Ilitigant has been
advised at the outset of the general facts from which the
bel atedly asserted claim arises, the anendnent wll relate back
even though the statute of I|imtations nay have run in the
interim?”).

In accordance with the foregoing, the court will enter an
or der granting plaintiffs’ not i on to anmend conpl ai nt
cont enporaneously with the filing of this nmenorandum opi ni on.

FI LED: March 28, 2003

BY THE COURT
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